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FOR THE SECOND CIRCUIT 


Docket No. 74-2053 
Docket No. 71-2054 


George Kai z, 

Plaintiff-A ppellcc, 

against 

Realty Equities Corporation of New York el al., 

Defcndants-A ppcllccs, 

and 

Klein, Hinds & Finke 
and 

Alexander Gr.\nt & Company 

Defendants-Appellants. 


Kenneth I. Herman, Trustee 
F/B/O Sheril Esta Kupfer, 

Plaintiff-A ppellcc, 

against 

Republic Nation.vl Life Insurance Company ct al., 

Defendants-A ppcllccs, 

and 

Klei.n, Hinds & Finke 
and 

Alexander Gr.\nt & Co.mpany 

Defendants-Appellants. 


ON APPEAL FRO.M THE UNITED STATES DISTRICT COURT 
FUR THE SOUTHER.N DISTRICT OF NEW YORK 


REPLY BRIEF OF DEFENDANTS-APPELLANTS 
KLEIN. HINDS & FINKE AND 
ALEXANDER GRANT & COMPANY 


Preliminary Statement 

This liripf is subniittod on boJialf of defendants-aiiptdlants, 
Klein, Hinds & Finke (“KHF”) and Alexander Grant & 
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Company ("(iraiit”) in rcj)!}' to tlm an^wcriiif? bricl's of 
plainliff-appi'llcc Kcnimtli I. Ilcrnian ("1 lonnan"), plaiii- 
(ilTs-appt‘ll(‘cs, l»y liaison counsel, ainl certain defendants- 
appellees. 


ARGUMENT 

Garber v. Randell is controlling. 

Appellees unirornds do not distinf^idsh (Idihcr r. lUiiKhll, 
477 K.L’d 711 {iM Cir. 1!)7.'J). It is indistinf^nisliable and 
tlierel‘or(‘ controlling. Appellees try to rely upon the cau¬ 
tionary footnote lan>?ua>‘(‘ in the Court's opinion, hnt their 
reliance is niis|ilaced. (See 477 h'.’Jtl at 717, n.4.) 'I'his case 
is so similar to (!<irh< r that the footnote I'esi'rvation can 
not he em|tloyed without (h'stroyinj? tin* jirinciiile of the 
decision. 

in (Idilicr the Court noteil that there were thr<‘e consoli¬ 
dated class and deri\alive actions; .'')S defendants; appellant 
(herein. W hite (K: Case, was a party to only one action; (h<‘ 
complaint soiitdit nslress a^^ainst most delendants for acts 
nhich ocmirred hetween April. IdtISand .Mar(4i 1. 1!)7(); the 
nameil defendants incln<le(l directors and ollicers, indc'- 
peiidmu auditors, jnihlic relations linns and investment 
hankers; the allegations aujainst White & Case wen* limited 
to a short period; and White iJi: Ca.se did not profit from 
the alle^jeil wronploin^. 477 F.2d at 71.')-714. 

Here there are seventeen consolidated class and ilt'riva- 
tive actions; KIIF and (Irant havediemi naiiK'd and served 
in only two actions; there' are .'H defendants which inclinie 
|{<‘pnhlic National Life Insurance Co., its oflicers and direc¬ 
tors, K’ealty Fipiities Corporation of New York, its officers 
and elirectors, anditois, hank.s. a stock e.xchan^je and a real 
estate appraisei' (Idda-HWa'): the amended consolidated 
ceimplaint seeks ri'dress against most defendants for acts 
which occuri'cd hetween Septeinher, 1!>70 and March 8, 1!)74 

1. References in this form are to the Joint Appendix. 
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(i;>!)a); tlif claim aj^aiii.sl KllF ami (Iiaiit is limited to less 
tlian months of 1!)7() (I’laiiitilTs-Appeilees Brief, p. (i); 
and it is not claimed that KllF and (Jrant derived any 
monetary gain from their allegecl wrongdoing (159a). 

In addition to these compelling similarities, the appellees’ 
arguments demonstrate the wisdom of this Court’s decision 
in (luiht’t, and further, conliiin the itrejudice the amended 
consolidated complaint will cause KHF and Grant. Before 
the District Court (92a) and in their lu'incipal brief KIIP 
and (i'rant ohjected to the merger of two claims with man> 
others. I’laintiffs-appellees have now a<lvised that all 
plaintiffs, save one, have afhrmatively decided to assert 
claims against KllF and Grant (IMaintin’s-Api)ellees Itrief 
p. 11). Thus, ac<-ording to its draftsmen, the amended con¬ 
solidated complaint caused a merger of se])arate claims 
against Kill’’ and Grant. The Sujireme Court declared that 
to l)t‘ impi oper in Johiisoii r. II//., 2'^1) F.S. 479 

(19.‘l:)). In (lorhcr this Court reaflirmed that i»rinciple. 

Defendanis-appellees also contend that if there were 
no consolidation they would become "bogged down in a 
procedural morass” and a “blizzard of puri»oseless paper’’ 
(l)efendants-ApiK“llees Brief pp. 4-5). However, some of 
the ])arties and sul)scribing attorneys to that Imief are fully 
familiar with the National Student Marketing Litigation, 
but they do not identify any morass or ))lizzard that was 
(•aused by this Court's decision in (lather. Coun.sel for 
Herman is a named plaintiff in the National Student ifark- 
eting Intigation and he does not even suggest any hardship 
I'rom the (lather decision. 

All a])pelle(>s point out that KHF and Grant supported 
consolidated discovery, but objected to the filing of a single 
consolidated complaint in these seventeen actions. They 
argue, by inference, tliat this is inconsistent However, tlie 
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position of KIIF and Grant is totally consistent witli the 
opinion in (iarhcr. Thoro tin* Court allinnod tlu* consolida¬ 
tion, but reversed the order of the district court “to tlie 
ext.at tlmt it directs tlie tiling of a consolidated complaint.” 
477 F.lM at 7 IS. 

Appellees also uniformly rely on a statement by the Dis¬ 
trict Court that “a single consolidated complaint need not 
uect'ssarily foreclose the use of individual complaints at a 
trial’ (97a-9Sa). This statement contradicts the aspira¬ 
tions of appcdlees to avoid procedural morasses and bliz¬ 
zards of paix'r. Furthermore, if discovery, class action 
motions and decisions, motions to dismiss, and for accel¬ 
erated judgment are based on the amended consolidated 
complaint, what meaning, purpose or function can the indi- 
\ idiial coiii|)laiuts have at trial? In point of fact, as all 
counsel know, and the District Court has clearly indicated, 

that the liliiig of the amended consolidated eoinplaiul can 
oidy cause the original actions to he shullled together once 
and for all. .\s the District Court noted". 

“While 1 have not said there will he a luergi'il trial, 
! think that there ar*‘ sullicient indications now to 
indicate that there will be a merged trial unless that 
, .se(‘ms unfair as a result of the pretrial j)roeeedings. 
It just doesn’t innkt* much sense to try 12 dilTereiit, 
or 14 dilTenml, cases 14 dilTerent times when there 
is only one j)oint.” ^ (94a) 

None of the appiOlees suggest any prejudice to them- 
.selves from ihe relief KHF and (Irant se(>k, despite the 
experience of some in the National Student Marketing Liti¬ 
gation. In (iarhcr this Court held, “We reverse tlie district 
<-onrt' consolidation order insofar as it diri'cts that a con- 
solidat(‘d com|)laint he filed against W & C.” 477 F.2d at 717. 
If the aiipelh'es wish to jiroci'ed, iutvr sv, under the amended 
consolidated complaint, they may do so. The relief granted 
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in Oarher is totally consistent with appellees’ wishes and 
tlie protection of KHF and Grant. 

Finally, with respect to the automatic cross-claim provi¬ 
sions of the District Court’s order, dciendants-appellees 
suggest tliat any ci)unsel worth liis salt will assert ])recaii- 
tionary cross-claims against all other parties (Defend- 
ants-Appellees Drief p. T)). 'I'hat tloes not seem to he the 
"good ground" reiinircd nndei' ltuk“ 11 of the Federal Hides 
of Civil I’rocedure. 


Conclusion 

Insofar as the order below directed the filing of a con¬ 
solidated complaint against KHF and Grant it should be 
reversed. 

Respectfully submitted. 

Shkauman & Stkkling 

At(orm ’//.S' for Defen(tants-Appellauts 
Klein, Hinds <0 Finh-e and 
Alexander Grant (C Co. 

53 Wall Street 

New York, New York 10005 

(212) 483-1000 

Of Counsel: 

James R. Hawkins, II 
Rich.vbd P. Lasko 
Andrew S. O’Connor 


Dated: New York, New York 
January 10, 1975 



AFFIDAVIT OF SERVICE 
BY MAIL 


STATE OF NEW YORK, 
COUNTY OF NEW YORK. 


The undersigned being duly sworn deposes 
and says : ' 


1. I am not a party to the action, am 
over eighteen years of age and reside at 130 East 
18th Street, New York, New York 10003. 


2. On the 11th day of January » 1975, 
at about 4:30 o'clock p.m., I served a true 
copy of the annexed Reply Brief of Defendants-Appel¬ 
lants Klein, Hinds & Finke and Alexander Grant & Com¬ 
pany upon: 


Ira Jay Sands, Esq., 

Attorney for Plaintiff Katz 

Kass, Goodkind, Wechsler 
& Gerstein 

Liaison counsel for Plaintiffs 

Kaye, Scholer, Fierman, Hays 
& Handler 

Attorneys for Defendant 
Republic National Life 
Insurance Co. 

Cahill Gordon & Reindel 
Attorneys for Defendant 
Peat Marwick Mitchell & Co. 







Raymond F. Gregory, Esq. 

Attorneys for Defendants 
Realty Equities Corporation 
of New York, Morris Karp, 

Jerome Socher, Joseph P. Leuzzi, 
Eliot Janeway, A. Sam Gittlin, 

Arthur Stang and Allan H. Franklin 

Arnold & Porter 
Attorneys for Defendant 
Westheimer, Fine, Berger and Co. 

Orans, Elsen & Polstein 
Attorneys for Defendant 
Phelim F. O'Toole, Jr. 

Tenzer, Greenblatt, Fallon 
& Kaplan 

Attorneys for Defendants 
Hilary H. Evers and 
Hilary H. Evers, Jr. 

Williamson & Schoeman 
Attorneys for Defendant 
Homer Chapin 

Milbank, Tweed, Hadley 
& McCloy 

Attorneys for Defendants 
Theodore P. Beasley, C. J. Skelton, 
Ronald Rex Beasley, Robert P. Brady, 
Samuel P. Smoot and Neal N. Stanley 

Thomas G. Nash, Jr. 
pro se 

Winthrop, Stimson, Putnam 
& Roberts 

Attorneys for Defendant 
Irving Trust Co. 

Lord, Day & Lord 
Attorneys for Defendant 
American Stock Exchange 








Nickerson, Kramer, Lowenstein, 
Nessen, Kaimin & Soil 
Attorneys for Defendant 
Security National Bank, 
successor by merger to, and sued 
herein as, Royal National Bank 

Kronish, Lieb, Shainswit, Weiner 
& Heilman 

Attorneys for Defendant 
Louis Hubshman, Jr. 

Burgoyne, Michels, Rose 
& Williamson 
Attorneys for Defendant 
First National Realty 
& Construction Corp. 

Robert Haslett 
Defendant 

Everett G. Smith 
Defendant 

Hobart Taylor, Jr. 

Defendant 

David Stein 
Defendant 

Harry H. Lipsig, Esq. 

Attorney for Plaintiff Herman 

Booth & Baron 
Attorneys for Defendant 
Standard & Poor's Corp. 

Donald F. Ayers, Esq. 

Attorney for Defendant 
A. M. Best Co. 

Vial, Hamilton, Koch, Tubb, 

Knox & Stradley 
Attorneys' for Defendant 
W. L. Pickens 

Christy, Frey & Christy 
Attorneys for Defendant 
W. L. Pickens 


3 


Jackson, Walker, Winstead 
Cantwell & Miller 
Attorneys for Defendants 
W. N. Stannus, J. Willard Gragg, 
J. D. Francis and Sam G. Winstead 

Joel T. Wiliicuns, Jr. 

Defendant 

by depositing true copies of same enclosed in a post¬ 
paid, properly addressed wrapper, in an official de¬ 
pository under the exclusive care and custody of the 
United States Post Office Department within the State 
of New York, located at Wall and William Streets, New 
York, New York, directed to said attorneys and defen¬ 
dants as follows; 


Ira Jay Sands, Esq. 

701 Seventh Avenue 
New York, N. Y. 10036 

Kass, Goodkind, Wechsler 
fk Gerstein 

122 East 42nd Street 
New York, N. Y. 10017 

Kaye, Scholer, Fierman, Hays 
& Handler 
425 Park Avenue 
New York, N. Y. 10022 

Cahill Gordon & Reindel 

80 Pine Street 

New York, N. Y. 10005 

Raymond F. Gregory, Esq. 

280 Park Avenue 

New York, N. Y. 10017 

Arnold & Porter 

1229 19th Street, N.W. 

Washington, D. C. 20036 







Orans, Elsen & Polstein 
One Rockefeller Plaza 
New York, N. Y. 10020 

Tenzer, Greenblatt, Fallon 
& Kaplan 
100 Park Avenue 
New York, N. Y. 10017 

Williamson & Schoeman 
60 East 42nd Street 
New York, N. Y. 10017 

Milbank, Tweed, Hadley 
& McCloy 

One Chase Manhattan Plaza 
New York, N. Y. 10005 

Thomas G. Nash, Jr. 

1410 Republic National Bank Bldg. 
Dallas, Texas 75201 

Winthrop, Stimson, Putncun 
& Roberts 
40 Wall Street 
New York, N. Y. 10005 

Lord, Day & Lord 
25 Broadway 

New York, N. Y. 10004 

Nickerson, Kramer, Lowenstein, 
Nessen, Kamin & Soli 
919 Third Avenue 
New York, N. Y. 10022 

Kronish, Lieb, Shainswit, Weiner 
& Heilman 

1345 Avenue of the Americas 
New York, N. Y. 10010 

Burgoyne, Michels, Rose 
& Williamson 
551 Fifth Avenue 
New York, N. Y. 10017 

Robert Haslett 
76 Beaver Street 
New York, N. Y. 10004 
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Everett G. Smith 
P. O. Box 743 

Milwaukee, Wisconsin 53201 

Hobart Taylor, Jr. 

375 Park Avenue 
New York, New York 

David Stein 
41 East 42nd Street 
Room 2210 

New York, New York 10017 

Harry H. Lipsig, Esq. 

100 Church Street 
New York, N. Y. 10007 


Booth & Baron 

122 East 42nd Street 

New York, N. Y. 10017 

Donald F. Ayers, Esq. 

45 John Street 

New York, N. Y. 10038 * 


Vial, Hamilton, Koch, Tubb, 

Knox & Stradley 

15th Floor, Republic National Bank 
Dallas, Texas 75201 

Christy, Frey & Christy 
45 Rockefeller Pla^a 
New York, N. Y 0020 

Jackson, Walkei, Winstead, 

Cantwell & Miller 
4300 First National Bank Building 
Dallas, Texas 75202 


Joel T. Williams, Jr. 
Suite ■’ll 

1811 Commerce Street 
Dallas, Texas 75201 


being the last addresses designated by the said at¬ 
torneys and defendants in the preceding pa^rs served 
by them. 


( 




^ '7 



Sworn to before me tMs 
/.? day Of 1975. ^ ^ 








